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National economies are becoming 

increasingly more integrated with the 

ever-increasing cross-border flow of trade, 

investment and capital. Multinational 

businesses long ago ceased to think purely 

in national terms and today undertake 

more cross-border transactions than ever. 

Conducting activities in other countries 

inevitably requires an understanding of 

the laws and practices of those countries 

including knowledge of complex tax 

regimes.

Cross border transactions within the EU 

(which currently has 27 Member States) 

can mean an additional level of complexity. 

One of the key aims of the EU has been 

the creation of a single market embodying 

the so-called four freedoms: the free 

movement of goods, services, people and 

capital within the EU’s internal market. 

Although Iceland, Liechtenstein and 

Norway are not members of the EU these 

freedoms are also extended to them as 

members of the European Economic Area. 

Although the EU has a harmonised system 

of VAT, it remains the case that each 

Member State is free to formulate its own 

direct tax laws. However, the decisions of 

the European Court of Justice (ECJ) have 

over a number of years made it clear that 

the direct tax laws of a Member State 

must nevertheless comply with the four 

freedoms embodied in the European 

Treaty. In addition, national tax law and 

practices may breach EU law if it amounts 

to state aid; that is to say it represents 

a targeted tax advantage provided to 

a single taxpayer, or more commonly, 

a particular group of taxpayers that is 

regarded as unfair.   

CMS EU Tax Group

Businesses that operate in the EU need 

to take account of EU law and be aware 

that EU law developments can provide 

opportunities to reduce the burden of 

taxation. Over the years we have seen 

cases that challenge the legality of national 

tax law and practices in many of the 

fundamental areas of the taxation of cross 

border transactions including dividends, thin 

capitalisation, capital gains exit charges, 

group relief regimes and CFC rules. EU law 

in this area continues to evolve as the body 

of case law of the ECJ continues to expand. 

The CMS EU Tax Group (the “Group”), 

coordinated by Dr. Carlo Romano, EU 

tax specialist at CMS Adonnino Ascoli 

& Cavasola Scamoni, is a global team 

composed of international tax lawyers from 

more than 14 countries within the EU who 

have a particular specialisation in EU tax law. 

The Group also includes international tax 

lawyers from non-EU member states such 

as Switzerland, which have entered into 

arrangements with the EU that extend parts 

of EU law to the non-member state (for 

example, Switzerland was granted limited 

access to the Parent-Subsidiary Directive 

and the Savings Directive). The Group also 

benefits from the valuable collaboration 

with CMS lawyers specialising in other areas 

including general EU law and litigation.

One of the strengths of the Group lies in 

the sharing of experience and practice and 

regular discussion to assess the impact 

of developments in EU law in particular 

countries. Lawyers within the Group are 

used to working together. The Group 

includes:

	 Professor Melchior Wathelet, consultant 

to CMS Bureau Francis Lefebvre and 

formerly Home Affairs Minister in the 

Kingdom of Belgium and for ten years a 

judge at the ECJ in Luxembourg. During 

his tenure as a judge of the ECJ he was 

rapporteur on a number of the key direct 

tax cases that came before the Court. As 

well as advising on EU litigation, Professor 

Wathelet is a respected commentator 

on ECJ cases and their development, 

and a regular speaker at international 

conferences.

	 Bruno Gibert, partner with CMS Bureau 

Francis Lefebvre. In 2002 he was 

appointed by the European Commission 

as Chairman of the EU Transfer Pricing 

Forum on business taxation, which 

he continues to Chair. He is a well 

known and respected tax expert with 

considerable experience both in the 

French tax administration and in the 

private sector.

 

	 Professor Pietro Adonnino, founding 

partner of CMS Adonnino Ascoli & 

Cavasola Scamoni, Professor of Tax Law, 

former IFA President and former member 

of the European Parliament. He has acted 

for several taxpayers on cases referred to 

the ECJ including the high profile Telecom 

Italia (C- 252/02) and Telecom Italia 

Mobile (C-250/02) cases where the Court 

held that the Italian “tax” on companies 

holding telecommunication licenses was 

incompatible with the Telecommunication 

Directive 97/13/EC of 10 April 1997. 

These cases had a significant impact on 

the 2007 Italian state budget. 

	 Anne Grousset and Ariane Beetschen, 

Partners with CMS Bureau Francis 

Lefebvre. They specialise on VAT matters 

that have an EU law dimension and 

together with Bernard Geneste, also 

of CMS Bureau Francis Lefebvre, have 

considerable experience of litigation 

before the ECJ and the European Court of 

Human Rights. They also lobby both the 

French tax authorities and the European 

Commission on behalf of clients. Anne 

Grousset has been nominated as a EU 

expert on electronic invoicing by the EU 

Commission.
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	 Peter Mason, consultant to CMS 

Cameron McKenna and head of the 

specialised VAT consulting division in 

London. He has acted for a number of 

clients on contentious matters including 

the Abbey National case (C-169/04) 

where the ECJ found in favour of the 

taxpayer; a landmark case not only 

for the funds sector, but also for the 

future of the VAT treatment of financial 

services in the EU. He has also lobbied 

HM Treasury and the EU Commission 

on behalf of P&I Clubs regarding 

outsourced insurance operations.   

CMS EU Tax Services 

CMS has a broad European-wide network 

of EU tax specialists, co-ordinated through 

the Group that can assist both businesses 

and individuals to exercise their rights 

under EU law including: 

	 Advice on EU tax strategy, opportunities 

and risk management; 

	 Identification of opportunities for 

making claims based on EU law;

	 Advice on procedure and filing of 

returns based on EU law;

	 Acting for you in legal action against tax 

authorities before local courts and the 

ECJ; 

	 Lobbying tax authorities and the EU 

institutions;

	 Advice on the application of Human 

Rights law to tax and acting in 

litigation before the European Court 

of Human Rights.

Why you should use the 
CMS EU Tax Group

Using the CMS EU Tax Group, 

you have access to tax experts 

recognised and respected in their own 

jurisdictions. You will benefit from 

their considerable specialist expertise 

in advising on EU related tax matters 

including the conduct of litigation 

both before the national courts and 

the ECJ as well as having a deep 

understanding of the workings of the 

European institutions.  

The Group’s in-depth knowledge 

and experience ensure that you get 

the best and most up-to-date advice 

on EU tax issues. You are offered a 

leading and practical service that is 

cost effective.           
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Why does EU law matter in 
direct taxation?

The taxpayer

There is nothing in the European Treaties 

about direct taxation and therefore, 

Community Law does not obviously provide 

a taxpayer with any help in challenging the 

legality of national taxation laws.

However, like any other national legislation 

the national tax systems can restrict the free 

movement of goods, persons, companies, 

services, capital and payments, all of which 

are guaranteed by European law.

Why should a European taxpayer pay more 

tax on the same type of income or capital 

or not be entitled to a tax advantage 

because:

	 He is not resident in the Member State 

where he is working?

	 The dividends or interest he receives 

come from abroad?

	 A subsidiary or parent company is 

established in another Member State?

	 He has signed an insurance contract 

with an insurance company established 

in another Member State?

	 He transfers assets to a transferee 

established abroad?

	 His capital is invested in or transferred to 

a non-resident company?

But of course a Member State will put 

forward good reasons that may justify 

restrictions to the free movement based on: 

	 The cohesion of a national tax system;

	 The necessity to fight against tax evasion 

or fraud;

	 The preservation of the balanced 

allocation of the taxing power between 

the Member States;

	 The necessity to ensure the effectiveness 

of fiscal supervision.

The European Court of Justice

When facing these problems, the ECJ 

has ruled that, even though there are no 

specific direct taxation provisions in the 

EC Treaty and that direct taxation falls, 

in principle, within the competence of 

the Member States, Member States must 

nevertheless exercise that competence 

consistently with EU Law.

The Court has defined this obligation to 

exercise fiscal competency consistently 

with EU Law as prohibiting any 

discrimination or restriction on the free 

movement of goods, persons, companies, 

services or capital unless the discrimination 

or restriction can be justified by an 

overriding public interest.

Up to now, in most cases that have come 

before the Court, the Court has found 

that there has been a breach in that there 

has been discrimination or an obstacle: 

non-residents cannot be discriminated 

against and any restriction or obstacle 

to transnational operations is in principle 

inconsistent with the Treaty. The Court 

has also been rather reluctant to accept 

any justification for the discrimination or 

restriction put forward by the Member 

States although there are signs that the 

Court is becoming more receptive to such 

arguments.

The Court has given approximately 80 

judgments relating to direct taxation 

(90 % of which have been in favour of 

the taxpayer) and a further 50 or so other 

cases are now pending.

Procedure	

There are two ways for a taxpayer to bring 

such a case to the European Court of 

Justice:

	 A complaint may be made to the 

Commission and the Commission 

may decide to bring infringement 

proceedings against a Member 

State.  Up to now, less than 10 

out of the 80 judgments of the 

Court have been made as a result 

of infringement proceedings. The 

Commission is never obliged to bring 

infringement proceedings before 

the Court. However, in appropriate 

cases this might be the preferable 

course of action as this option can 

be cheaper than a taxpayer engaging 

in litigation before the national 

court and may be more effective 

particularly where a Member State is 

reticent in referring cases to the ECJ.

	 A taxpayer may instigate proceedings 

to test the consistency of national 

legislation with EU Law by bringing a 

case before the appropriate national 

court or tribunal, which must apply 

directly EU Law and the case law of the 

ECJ. If necessary, it must set aside a 

national law that is incompatible with 

the Treaty and order an appropriate 

remedy.

If the national court or tribunal has a 

doubt as to whether the national law 

breaches EU Law, it may (and it has to, 

if it is the final court of appeal) refer the 

case to the ECJ and in the meantime 

suspend the national proceedings pending 

the outcome of the reference to the ECJ, 

which will be binding. More than 70 out 

of the 80 judgments of the ECJ relating to 

direct taxation have been initiated in this 

way and around the same majority of the 

pending cases are also references from the 

national courts or tribunals.
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Illustration of a tax case referred to the ECJ by a Dutch judge:  

the case “D” (C-376/03) – wealth tax – free movement of capital

Comments

Except when the national 

	 court is a final court of

appeal, in which case the 

court is obliged to refer the case 

to the European Court as soon as 

it has a doubt about the possible 

application of European Law, a 

national court or tribunal is never 

obliged to refer a case to the 

European Court.

In these cases, the taxpayer must take 

the necessary initiative. It is possible 

that the national court or tribunal will 

raise a point relating to the application 

of European Law and refer the case 

to the Court, but, usually, it is the 

taxpayer that will argue that there is 

a point of European Law at issue and 

persuade the national court or tribunal 

that the case should be referred to 

Luxembourg. 

Whenever a taxpayer is in dispute 

with the national tax administration 

consideration should always be given 

to whether the national legislation 

is consistent with European law. As 

soon as a doubt arises, it should be 

part of the argument with the tax 

administration and ultimately part of 

the argument put before the court 

or tribunal with a view to convincing 

the court or tribunal either to directly 

apply the case law of the ECJ or to 

refer the case to the ECJ.

Pfr. Melchior Wathelet

Formulation of the question by the Dutch Court 24 July 2003

Reference received by the Court 8 September 2003

End of the written procedure 2 January 2004

Final translation 4 March 2004

Report of the “judge rapporteur” to the General Assembly 28 May 2004

Hearing 14 September 2004 

Opinion of the Advocate General 26 October 2004

End of the deliberations of the judges 13 May 2005

Judgment 5 July 2005

	 ACTION 	 DATE

European Court of Justice: 
composition and procedure

Composition

The ECJ is composed of 27 judges (one 

from each Member State) and 8 Advocates 

General. The Advocates General gives 

an independent opinion to the judges 

who may or may not follow this opinion. 

The judges and Advocates General are 

appointed for six years by a common 

agreement of the governments of the 

Member States.

Organisation

Exceptionally, the ECJ rules in plenary 

session (27 judges) but most (and from 

now on probably all) tax cases are 

attributed to chambers (of 13, 5 or 3 

judges). The most difficult cases, all those 

raising new questions, will go to the 

Grand Chamber of 13 judges; cases where 

there is already case law but which could 

be developed are allocated to 5 judges 

and those cases where it is sufficient to 

apply the existing case law are allocated to 

chambers of 3 judges.

Procedure

The average duration of a preliminary 

reference (in the field of direct taxation 

and, indeed, other fields) varies from 18 to 

24 months. This is in addition to the time 

taken to complete the national part of the 

procedure.

The official language of the procedure is 

the language used by the national court or 

tribunal that refers the case to the Court.

‘

’
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Algeria

Algiers

CMS Bureau Francis Lefebvre

T +213 213 66 86

F +213 213 66 86

Samir Sayah

samir.sayah@cms-bfl.com

Argentina

Buenos Aires

CMS Bureau Francis Lefebvre

T +54 11 4311 1008

F +54 11 4311 8088

Patrick Patelin

ppatelin@cms-bfl.com.uy

Austria

Vienna

CMS Reich-Rohrwig Hainz

T +43 1 40 443 0

F +43 1 40 443 9000

Sibylle Novak

sibylle.novak@cms-rrh.com

Belgium

Brussels

CMS DeBacker

T +32 2 743 69 00

F +32 2 743 69 01

Eric De Plaen

eric.deplaen@cms-db.com

Brazil

Sao Paulo

CMS Bureau Francis Lefebvre

T +55 11 3069 9430

F +55 11 3069 9432

Patrick Patelin

ppatelin@cms-bfl.com.uy

Bulgaria

Sofia

CMS Cameron McKenna EOOD

CMS Reich-Rohrwig Hainz EOOD

T +359 2 921 99 10/21

F +359 2 921 99 19/29

David Butts

david.butts@cms-cmck.com

Gentscho Pavlov

gentscho.pavlov@cms-rrh.com

China

Shanghai

CMS Bureau Francis Lefebvre and

CMS Hasche Sigle, in alliance with

CMS Cameron McKenna

T +86 21 6289 6363

F +86 21 6289 9696

Emmanuel Meril

emmanuel.meril@cms-bfl.com

Croatia

Zagreb

CMS Crnalic in alliance with

CMS Reich-Rohrwig Hainz

T +385 1 4825 600

F +385 1 4825 601

Gregor Famira

gregor.famira@cmslegal.hr

Czech Republic

Prague

CMS Cameron McKenna v.o.s.

T +420 2 9679 8111

F +420 2 2109 8000

Libor Kadlec, External Tax Advisor

T +420 221 507 111

kadlec@ccsconsulting.cz

France

Paris

CMS Bureau Francis Lefebvre

T +33 1 47 38 55 00

F +33 1 47 38 55 55

Melchior Wathelet

melchior.wathelet@cms-bfl.com

Germany

Berlin

CMS Hasche Sigle

T +49 30 2 03 60 1801

F +49 30 2 03 60 2000

Wolf-Georg von Rechenberg

wolf-georg.vonrechenberg@cms-hs.com

Dusseldorf

CMS Hasche Sigle

T +49 211 49 34 0

F +49 211 49 20 097

Thomas May

thomas.may@cms-hs.com

Frankfurt am Main

CMS Hasche Sigle

T +49 69 7 17 01 0

F +49 69 7 17 01 40410

Thomas Link

thomas.link@cms-hs.com

Hamburg

CMS Hasche Sigle

T +49 40 3 76 30 0

F +49 40 3 76 30 300

Heino Büsching

heino.buesching@cms-hs.com

Munich

CMS Hasche Sigle

T +49 89 2 38 07 0

F +49 89 2 38 07 110

Gerd Seeliger

gerd.seeliger@cms-hs.com

Stuttgart

CMS Hasche Sigle

T +49 711 97 64 0

F +49 711 97 64 900

Björn Demuth

bjoern.demuth@cms-hs.com

Hungary

Budapest

Ormai és Társai CMS Cameron

McKenna LLP

T +36 1 483 4800

F +36 1 483 4801

Eszter Kálmán

eszter.kalman@cms-cmck.com

Italy

Rome

CMS Adonnino Ascoli & Cavasola

Scamoni

T +39 06 47 81 53 06/ 05

F +39 06 47 82 31 39

Carlo Romano

carlo.romano@cms-aacs.com

Contact points
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Milan

CMS Adonnino Ascoli & Cavasola

Scamoni

T +39 02 4801 1171

F +39 02 4801 2914

Federico Baridon

federico.baridon@cms-aacs.com

Morocco

Casablanca

CMS Bureau Francis Lefebvre

T +212 22 22 86 86

F +212 22 48 14 78

Wilfried Le Bihan

wilfried.lebihan@cms-bfl.com

The Netherlands

Amsterdam

CMS Derks Star Busmann

T +31 20 3016 301

F +31 20 3016 333

Jochem de Koning

jochem.dekoning@cms-dsb.com

Utrecht

CMS Derks Star Busmann

T +31 30 2121 111

F +31 30 2121 133

Auke van der Horn

auke.vanderhorn@cms-dsb.com

Poland

Warsaw

CMS Cameron McKenna Dariusz

Greszta Spółka Komandytowa

T +48 22 5205 555

F +48 22 5205 556

Arkadiusz Michaliszyn

arkadiusz.michaliszyn@cms-cmck.com

Romania

Bucharest

CMS Cameron McKenna SCA

T +40 21 528 0 800

F +40 21 528 0 900

Delia Dragomir

delia.dragomir@cms-cmck.com

Russia

Moscow

CMS Bureau Francis Lefebvre

T +7 495 739 33 44

F +7 495 739 33 55

Jean-François Marquaire

jfmarquaire@cmsbfl.ru

Serbia

Belgrade

CMS Reich-Rohrwig Hasche Sigle d.o.o.

T +381 11 32 08 900

F +381 11 30 38 930

Radivoje Petrikic

radivoje.petrikic@cms-rrh.com

Slovakia

Bratislava

CMS Reich-Rohrwig Hainz

and CMS Cameron McKenna

in co-operation with JUDr. Jaroslav Ružička

T +421 2 544 33 490

F +421 2 544 35 906

Robert Janecek

janacek@ccsconsulting.sk

Spain

Madrid

CMS Albiñana y Suárez de Lezo

T +34 91 451 9300

F +34 91 442 6045

Santiago Díez

sdiez@cms-asl.com

Ana Jiménez

anjimenez@cms-asl.com

Switzerland

Zurich

CMS von Erlach Henrici

T +41 44 285 11 11

F +41 44 285 11 22

David Hürlimann

david.huerlimann@cms-veh.com

Ukraine

Kyiv

CMS Cameron McKenna LLC

T +380 44 391 3388

F +380 44 391 3377

Dmytro Ivanusa

dmytro.ivanusa@cms-cmck.com

United Kingdom

London

CMS Cameron McKenna LLP

T +44 20 7367 3000

F +44 20 7367 2000

Mark Nichols

mark.nichols@cms-cmck.com

Peter Mason

peter.mason@cms-cmck.com

United States

New York

CMS Bureau Francis Lefebvre

T +33 1 47 38 44 10

F +33 1 47 45 80 46

Michel Collet

michel.collet@cms-bfl.com

Uruguay

Montevideo

CMS Bureau Francis Lefebvre

T +598 2 623 4707

F +598 2 628 7913

Javier Bordaberry

jbordaberry@cms-bfl.com.uy
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CMS is the European legal and tax services provider which is the natural choice for businesses based in, or seeking to move into, Europe. CMS combines  

a deep understanding of the legal, tax and commercial issues in its home jurisdictions with the broader perspective and expertise which comes from  

an extensive European coverage, a common strategy and shared client service standards. CMS has 59 offices in 31 jurisdictions in Europe and beyond and 

is managed by a dedicated team based in Frankfurt.

CMS member firms: CMS Adonnino Ascoli & Cavasola Scamoni (Italy); CMS Albiñana & Suárez de Lezo (Spain); CMS Bureau Francis Lefebvre (France); 

CMS Cameron McKenna LLP (UK); CMS DeBacker (Belgium); CMS Derks Star Busmann (Netherlands); CMS von Erlach Henrici (Switzerland);  

CMS Hasche Sigle (Germany); and CMS Reich-Rohrwig Hainz (Austria).

CMS offices and associated offices: 

Amsterdam, Berlin, Brussels, London, Madrid, 

Paris, Rome, Vienna, Zurich, Aberdeen, Abu 

Dhabi, Algiers, Antwerp, Arnhem, Beijing, Beirut, 

Belgrade, Bratislava, Bristol, Bucharest, Budapest, 

Buenos Aires, Casablanca, Cologne, Dresden, 

Dubai, Dusseldorf, Edinburgh, Frankfurt, Hamburg, 

Kuwait City, Kyiv, Leipzig, Ljubljana, Lyon, Marbella, 

Milan, Montevideo, Moscow, Munich, New York, 

Prague, Sao Paulo, Sarajevo, Seville, Shanghai, 

Sofia, Strasbourg, Stuttgart, Utrecht, Warsaw and 

Zagreb. www.cmslegal.com


